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Claimant  1 

The Appeals  c o n f e r e n c e  i n  t h e  above-referenced 
matter was s c h e d u l e d  f o r  ' , b y  S t a f f  Counsel 
J a n i c e  M.  J o l l e y ,  i n  Sacramento,  C a l i f o r n i a .  

Appearing f o r  C la imant  : Waived 

Aspear ing  f o r  t h e  3 e p t .  o f  
Tox ic  Subs tances  C o n t r o l :  Waived 

Appearing f o r  t h e  S p e c i a l  
Taxes  Department of  t h e  
Board of E q u a l i z a t i o n :  Waived 

P r o t e s t e d  I t e m  

Claiinant p r o t e s t s  t h e  a p p l i c a t i o n  of a C o r p o r a t i o n  
Fee (Environmenta l  Fee) of  $ 5 3 0  f c r  t h e  p e r i o d  from 
J a n u a r y  1 ,  1 9 9 0  t h r o u g h  December 31 ,  1990 .  

C o n t e n t i o n  

Claimant  c o n t e n d s  t h a t  it d o e s  n o t  u s e ,  g e n e r a t e ,  
s t o r e  o r  conduct  a c t i v i t i e s  r e l a t e d  t o  hazardoils  m a t e r i a l s  
and t h u s  is n o t  l i ab l e  f o r  t h e  f e e .  



Summary 

Cla imant  is a c o r p o r a t i o n  which i s  exgaged i n  
i n s u r a n c e  b r o k e r a g e .  During c a i e n d a r  y e a r  1990, c l a i m a n t  
a l l e g e s  it had a b o u t  100 employees. 

The Depar tment  of Toxic  S u b s t a n c e s  Cont ro l  
( h e r e i n a f t e r  "DTSC") t a k e s  t h e  p o s i t i o n  t h a t  a l l  b u s i n e s s e s  
i n  t h i s  s t a t e  u s e ,  g e n e r a t e ,  s t o r e ,  o r  c o n d u c t  a c t i v i t i e s  
r e l a t e d  t o  h a z a r d o u s  m a t e r i a l s .  The d e f i n i t i o n  of h a z a r d o u s  
m a t e r i a l s  i s  b r o a d  enough t o  i n c l u d e  many m a t e r i a l s  commonly 
found i n  t h e  workp lace .  These i n u l u d e  i n k ,  t o n e r  f l u i d ,  
heavy m e t a l s  on  c i r c u i t  boards  and c o m p u t e r s ,  c l e a n i n g  
s u b s t a n c e s ,  and mercury  and p o l y c h l o r i n a t e d  b i p h e n y l s  i n  
f l u o r e s c e n t  l i g h t s .  I n  a d d i t i o n ,  most  b u s i n e s s e s  use motor  
v e n i c l e s  t o  r e c e i v e  o r  d e l i v e r  goods and s e r v i c e s .  V e h i c l e s  
u s e  naza rdous  materials such a s  l e a d  b a t t e r i e s ,  o i l  and f u e l .  
DTSC h a s  a p p l i e d  t h e  f e e  under t h e  p r o v i s i o n s  of S e c t i o n  
25205.6 of t h e  d e a l t h  and S a f e t y  Code, s u b d i v i s i o n s  ( a )  and 
(b), which imposes a f e e  on c o r p o r a t i o n s  based on t h e  number 
of employees and the n a t u r e  of the b u s i n e s s  of t h e  
c o r p o r a t i o n .  

C la imant  was c l a s s i f i e d  under  SIC Code 65, " h e a l  
Esta te" .  I t  seems c l a i m a n t  would have  been n o r e  p r o p e r l y  
c l a s s i f i e d  under SIC Code 6411, " I n s u r a n c e  Agents ,  Brokers  
and S e r v i c e " .  C l a i m a n t  a l l e g e s  t h a t  it d o e s  n o t  c a r r y  on a n y  
a c t i v i t y  which i n v o l v e s  hazardous  materials. Claimant  
c o n t e n d s  it is  u n f a i r  t o  t a x  o n l y  c o r p o r a t i o n s  and n o t  
p a r t n e r s h i p s  o r  i n d i v i d u a l s  engaged i n  t h e  same b u s i n e s s .  
Cla imant  a l s o  c o n t e n d s  t h a t  t h e  materials l i s t e d  by DTSC a r e  
n o t  handled 3 y  c l a i m a n t  i n  q u a n t i t i e s  w h i c : ~  a r e  h a z a r . 3 0 ~ ~ .  
None of  t h e  ~ ~ a z a r d o u s  i n a t s r i a l s  a r e  r e l a t e d  t o  p e t i t i o r l e r ' s  
b u s i n e s s  p u r p o s e s .  

~ n a l v s i s  and C o n c l u s i o n s  

S e c t i o n  2 5 2 0 5 . 6  of t h e  H e a l t h  and S a f e t y  Code 
p r o v i d e s  i n  s u b d i v i s i o n s  ( 3 )  and ( b ) :  

" ( a )  On o r  b e f o r e  Xovember 1 of each yea r ,  
t h e  d e p a r t m e n t  s h a l l  p r o v i d e  t h e  ooard wi th  
a s c h e a u l e  of two d i g i t  S I C  c o d e s ,  a s  
d e f i n e d  i n  s u b d i v i s i o n  ( 0 )  o f  S e c t i o n  2 5 5 0 1 ,  
a s  e s t a b l i s h e d  by t h e  Uni ted  S t a t e s  
Depar tment  of C o m e r c e ,  t h a t  c o n s i s t s  of 
c o r p o r a t i o n s  wnich u s e ,  g e n e r a t e ,  s t o r e ,  o r  
c o n d u c t  a c t i v i t i e s  i n  t h i s  s t a t e  r e l a t e d  t o  
h a z a r d o u s  m a t e r i a l s ,  a s  d e f i n e d  i n  



i n j u r i o u s  t o  t h e  n e a l t h  and s a f e t y  of 
p e r s o n s  o r  n a r r n f , ~ l  t o  t h e  envi ronment  i f  
r e l e a s e d  i n t o  t h e  workplace  o r  t h e  
env i ronment . "  

" ( p )  ' S I C  Code' means t h e  i d e n t i f i c a t i o n  
ntimoer a s s i g n e d  by t h e  S t a n d a r d  I n d u s t r i a i  
C l a s s i f i c a t i o n  Code t o  s p e c i f i c  t y p e s  of 
b u s i n e s s e s . "  

By t h e  t e r m s  of S e c t i o n  25205.6 of t h e  Hea l th  and 
S a f e t y  Code, t h e  f e e  is due s o l e l y  froin c o r p o r a t i o n s .  ( T h e r e  
i s  no e x c l u s i o n  f o r  n o n p r o f i t  c o r p o r a t i o n s . )  F u r t h e r ,  t h e  
s t a t u t e  g i v e s  DTSC t h e  a u t h o r i t y  t o  d e t e r m i n e  which SIC c o d e s  
i n v o l v e  t y p e s  of b u s i n e s s e s  which u s e ,  g e n e r a t e ,  s t o r e  o r  
conduc t  a c t i v i t i e s  r e l a t e d  t o  h a z a r d o u s  m a t e r i a l s .  I t  is n o t  
n e c e s s a r y  t o  show t h a t  an  i n d i v i d u a l  c o r p o r a t i o n  is a c t u a l l y  
invo lved  w i t h  h a z a r d o u s  m a t e r i a l s . '  I t  i s  o n l y  n e c e s s a r y  t o  
show t h a t  t h e  c o r p o r a t i o n  i s  i n  an  i n d u s t r y  a s  c a t e g o r i z e d  by 
i t s  SIC code which DTSC has  de te rmined  is invo lved  w i t 1 1  
haza rdous  n a t e r i a l s .  ? 

S e c t i o n  25501 of t h e  Health and S a f e t y  Code d e f i n e s  
"hazardous  m a t e r i a l s "  i n  t e r n s  of q u a n t i t y ,  c o n c e n t r a t i o n ,  o r  
p h y s i c a l  o r  c h e m i c a l  c h a r a c t e r i s t i c s .  DTSC has  made a  
d e t e r m i n a t i o n  t h a t  a l l  SIC codes  i n v o l v e  c o r p o r a t i o n s  t h a t  
a r e  involved w i t h  h a z a r d o u s  m a t e r i a l s .  S p e c i f i c a l l y ,  DTSC 
h a s  concluded t h a t  c l a i m a n t  ' s t w o - d i g i t  code ( 55  ) i n c l u d e s  
c o r p o r a t i o n s  which are invo lved  w i t h  haza rdous  m a t e r i a l s .  
C e r t a i n l y ,  most i f  n o t  a l l  c o r p o r a t i o n s  u t i l i z e  copy macnines  
and f l u o r e s c e n t  l i g h t s .  Thus, c o r p s r a t i o n s  f iandle m a t e r i a l s  
o f  t h e  t y p e  d e s c r i b e d  by UTSC above and t h e  i n a t e r i a l s  
d e s c r i b e d  a r e  c l e a r l y  haza rdous .  

I t  i s  p o s s i b l e  f o r  t h e  f e e  t o  be imposed on b o t n  a 
l e s s e e  and a l e s s o r  w i t h  r e s p e c t  t o  t h e  same e q u i p n e n t .  
However, it is  n o t  t h e  a c t i v i t y  p e r  se t h a t  t r i g g e r s  t h e  
i m p o s i t i o n  of  t h e  fee b u t  r a t h e r  b e i n g  i n  an SIC code 
c l a s s i f i c a t i o n .  

The s t a t u t o r y  h i s t o r y  of  S e c t i o n  252'35.5 of t h e  
H e a l t h  and S a f e t y  Code s u p p o r t s  t h e  c o n t e n t i o n  of DTSC t h a t  
it is t h e  Depar tment ,  n o t  t h e  3 o a r d ,  which d e t e r m i n e s  whetner  
a g i v e n  SIC code  s h o u l d  be i n c l u d e d  i n  t h e  s c h e d u l e .  A s  
o r i g i n a l l y  e n a c t e d  by S B  475  ( C h a p t e r  269, S t a t s .  1 9 8 9 ) ,  
e f f e c t i v e  August 3 ,  1 9 8 9 ,  t h i s  s e c t i o n  began: . - 

"(a) On o r  b e f o r e  November 1 of each y e a r ,  
t h e  board  [Board of  i 3 q u a l i z a t i o n I  s h a l l  


